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128 U.S.C. §1491(a)(1); see Chapter 12 (Tax Claims).
2Id.; see Chapter 9 (Fifth Amendment Takings Claims).
3Id.; see Chapter 10 (Military Pay Claims) and Chapter 11 (Civilian Pay Claims).
428 U.S.C. §1505; see Chapter 14 (Indian Claims).
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I. IntroductIon

As detailed in other chapters of this book, the U.S. Court of Federal 
Claims (COFC) has nationwide jurisdiction over numerous categories 
of monetary claims against the United States including, for example, 
claims pertaining to tax payments,1 federal takings of private property 
for public use,2 pay of military personnel and federal civilian employees,3 
claims brought by Native American tribes,4 contract disputes,5 bid pro-
tests and challenges to procurement procedures,6 patents and copyright 
infringement,7 matters referred by congressional reference,8 wrongful 
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928 U.S.C. §1495; see Chapter 15 (Claims for Unjust Conviction and Imprisonment).
1042 U.S.C. §§300aa-1 et seq.; see Chapter 18 (Vaccine Injury Claims).
11See, e.g., 28 U.S.C. §§1494, 1496, 1497; see Chapter 16 (Other Statutory Claims).
12United States v. Clintwood Elkhorn Mining Co., 553 U.S. 1, 8, 128 S. Ct. 1511 (2008) 

(quoting United States v. A.S. Kreider Co., 313 U.S. 443, 447, 61 S. Ct. 1007 (1941)).
1341 U.S.C. §§7102 et seq.

imprisonment,9 and the National Vaccine Injury Compensation Pro-
gram,10 among others.11 This chapter discusses the deadlines for bring-
ing such claims in the COFC.

Section 2501 of Title 28 is the starting point for this discussion. The 
Supreme Court has explained that the limitations period of Section 2501 
was intended “‘to place an outside limit on the period within which all 
suits might be initiated’” although “‘Congress left it open to provide less 
liberally for particular actions which, because of special considerations, 
required different treatment.’”12 Thus, the first paragraph of Section 
2501 supplies the general limitations period for claims against the Unit-
ed States in the COFC. Nevertheless, all pertinent statutory provisions—
including those that (1) confer jurisdiction and/or waive sovereign im-
munity and (2) create the cause(s) of action being pursued—must be 
reviewed to determine whether Congress enacted yet additional limits 
on the time period in which any particular claims may be brought in the 
COFC.

This chapter begins by discussing the general limitations period of 
Section 2501 and issues that arise in its application—such as determining 
filing and accrual dates, and the circumstances in which the limitations 
period is tolled—and then turns to a number of different limitations pe-
riods enacted for particular categories of claims, beginning with claims 
under the Contract Disputes Act (CDA).13

II. the LImItatIons PerIod for cLaIms  
under 28 u.s.c. §2501

A. The COFC Lacks Jurisdiction Unless a Petition Is Filed Within 
Six Years After a Claim First Accrues

Section 2501 of Title 28 supplies the general limitations period for 
claims brought in the COFC. Section 2501 provides:

[1] Every claim of which the United States Court of Federal Claims has 
jurisdiction shall be barred unless the petition thereon is filed within six 
years after such claim first accrues.

[2] Every claim under section 1497 of this title shall be barred unless the 
petition thereon is filed within two years after the termination of the river 
and harbor improvements operations on which the claim is based.
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1428 U.S.C. §2501.
15See Section III.D of this chapter.
16See Section II.D.1 of this chapter.
17457 F.3d 1345, 63 ER Cases 1033 (Fed. Cir. 2006), aff’d, 552 U.S. 130, 65 ER Cases 

1481 (2008).
18457 F.3d at 1353–60.
19Id.
20See, e.g., United States v. Wardwell, 172 U.S. 48, 52, 19 S. Ct. 86 (1898) (“[Section 

2501’s predecessor] is not merely a statute of limitations, but also jurisdictional in its na-
ture, and limiting the cases of which the court of claims can take cognizance.”); Kendall v. 
United States, 107 U.S. 123, 125, 2 S. Ct. 277 (1883).

21John R. Sand & Gravel, 552 U.S. at 133–34.
22Alder Terrace, Inc. v. United States, 161 F.3d 1372, 1377 (Fed. Cir. 1998).
23See John R. Sand & Gravel Co. v. United States, 552 U.S. 130, 130, 65 ER Cases 1481 

(2008).

[3] A petition on the claim of a person under legal disability or beyond the 
seas at the time the claim accrues may be filed within three years after the 
disability ceases.

[4] A suit for the fees of an officer of the United States shall not be filed 
until his account for such fees has been finally acted upon, unless the Gov-
ernment Accountability Office fails to act within six months after receiving 
the account.14

The first paragraph of this provision provides that “[e]very claim . . . 
shall be barred” unless filed within six years of accrual. This six-year limi-
tations period applies generally to claims brought under the Tucker Act 
and several other provisions of law. The second paragraph contains an 
example of a shorter limitations enacted by Congress to govern claims 
by oyster growers for damages from dredging operations.15 The third 
paragraph sets forth circumstances under which claims in the COFC are 
tolled.16 The fourth and final paragraph pertains to suits for “fees of an 
officer of the United States.”

It is well settled that the six-year limitations period of Section 2501 
is jurisdictional. In John R. Sand & Gravel Co. v. United States,17 the pe-
titioner appealed an adverse COFC judgment to the Federal Circuit.18 
Although the United States had not raised the issue, the Federal Circuit 
reasoned that because Section 2501 is jurisdictional, the court must con-
sider sua sponte whether the petitioner’s claims were timely filed.19 The 
Supreme Court, consistent with its longstanding precedent,20 affirmed 
that Section 2501’s six-year limitations period is jurisdictional.21

As a consequence of the jurisdictional nature of Section 2501, the 
burden of proof for demonstrating timely filing rests with the plaintiff,22 
and the six-year limitations period cannot be waived by the United 
States.23

What does it mean to file a petition within six years after such 
claim first accrues? When is a petition “filed”? When does a claim “first 
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24R. Ct. Fed. CL. 3.
25R. Ct. Fed. CL. 5.5(d)(1); see also Instruction Sheet for the Preparation of a Com-

plaint, http://www.uscfc.uscourts.gov/sites/default/files/20140611%20Information%20
Sheet%20for%20Filing%20a%20Complaint.pdf (visited Jan. 24, 2016).

26R. Ct. Fed. CL. 5(d)(2)(A). A paper may also be filed by delivering it to a judge 
“who agrees to accept it for filing, and who must then note the filing date on the paper 
and promptly send it to the clerk.” Id.

27R. Ct. Fed. CL. 5(d)(4).
2817 Cl. Ct. 837 (1989).
29Id. at 840.
30Id.
31Id. at 841. An earlier version of the rules was in effect when this decision issued, but 

the court’s interpretation is consistent with the current version of RCFC 5.5(d)(1)(A).

accrue”? Under what circumstances is the limitations period tolled? 
Are there other important considerations in applying the limitations 
period? Each of these questions is addressed in turn in the following 
subsections.

B. When Is a Petition “Filed”?

A petition is “filed” for purposes of Section 2501 when a complaint is 
filed with the COFC.24 The COFC permits complaints to be filed in paper 
form and mailed or delivered to the clerk of the court in Washington, 
D.C., or—if the plaintiff is not appearing pro se—electronically through 
the Case Management/Electronic Case Files (CM/ECF) system.25

1. What Is the Filing Date When a Case Is Filed in the COFC?

Papers are filed with the COFC by delivering them to the clerk.26 In 
general, the filing date is the date that the complaint is received by the 
clerk and not the date mailed. The clerk must not refuse to file a paper 
solely because it is not in the form prescribed by the Rules of the U.S. 
Court of Federal Claims (RCFC).27

In some circumstances the court will adjust the filing date recorded 
by the clerk. In LaFont v. United States,28 the plaintiff’s counsel sent a 
letter and unsigned complaint to the clerk. The letter was dated January 
18, 1989 and was received by the clerk on January 19, 1989. The clerk 
returned the unsigned complaint to the plaintiff’s attorney, noting that 
it was “‘not signed.’”29 The clerk’s office received the corrected, signed 
complaint on January 25, 1989, and that date was stamped on the com-
plaint as the “‘filed’” date.30 The Court of Claims held that “justice and 
reason support the issuance of a corrective order changing the filing 
date of the complaint in this case from January 25, 1989 to January 19, 
1989, the date when the January 18, 1989 letter enclosing the unsigned 
complaint was received.”31
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32384 F.2d 434 (Ct. Cl. 1967).
33Id. at 442.
34Langan v. United States, 111 Fed. Cl. 654, 657 (2013).
35Id. at 656.
36See Langan, 111 Fed. Cl. 654 (finding a plaintiff’s complaint to be untimely, but ana-

lyzing the issue by applying the test set out in Charlson) (referencing Charlson Realty Co. 
v. United States, 384 F.2d 434 (Ct. Cl. 1967)).

3728 U.S.C. §1631; see Stockton E. Water Dist. v. United States, 62 Fed. Cl. 379, 389 (2004).

Under certain limited circumstances, a plaintiff may be able to es-
tablish that a complaint was “filed” before actually being received by the 
clerk. In Charlson Realty Co. v. United States,32 the Court of Claims held that 
“a letter which is properly sealed, stamped, addressed, and deposited in 
the United States Mails is presumed to reach the addressee and be re-
ceived by him in due course of the mails.”33 Thus, it is possible for the pre-
sumption of arrival in due course of the mails to overcome the filing date 
stamped on the complaint if the plaintiff shows that (1) the complaint was 
sent by registered or certified mail, properly addressed to the clerk and 
with return receipt requested; (2) it was deposited in the mail sufficiently 
in advance of the filing deadline to provide for receipt by the clerk on 
or before such date in the ordinary course of the mail; and (3) the party 
plaintiff as sender exercised no control over the mailing between the de-
posit of the complaint in the mail and its delivery.34 In the event that the 
plaintiff makes this showing, the burden shifts to the defendant to prove 
with direct evidence that the complaint was nonetheless not timely filed.35

Former RCFC 3 codified the ruling in Charlson. The Rules Committee 
Notes to the 2002 Revision of Rule 3 explain that this part of the rule was 
deleted for two reasons: (1) to achieve greater uniformity with the cor-
responding Federal Rule of Civil Procedure, and (2) because it was inap-
propriate to include a rule of decision as part of a procedural rule. But 
the COFC has continued to apply Charlson’s holding.36

2. What Is the Filing Date When a Case Is Transferred to the COFC?

What if the plaintiff files in district court a complaint that should 
have been filed in the COFC, and the filing deadline passes while the 
case is pending in the wrong court?

Section 1631 of Title 28 states:

Whenever a civil action is filed in a court . . . and that court finds that there 
is a want of jurisdiction, the court shall, if it is in the interest of justice, 
transfer such action or appeal to any other court in which the action or 
appeal could have been brought at the time it was filed or noticed, and the 
action or appeal shall proceed as if it had been filed in or noticed for the 
court in which it is transferred on the date upon which it was actually filed 
in or noticed for the court from which it is transferred.37

Thus, a case transferred to the COFC for want of jurisdiction under 
Section 1631 is timely “filed” in the COFC if filed in the transferor court 
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38Texas Peanut Farmers v. United States, 409 F.3d 1370, 1374–75 (Fed. Cir. 2005) 
(“[A]bsent transfer, applicable statutes of limitations may bar [plaintiffs] from adjudicat-
ing otherwise legitimate claims.”); see also Brown v. United States, 84 Fed. Cl. 400, 406 
(2008) (“[B]ecause this case was not transferred pursuant to 28 U.S.C. §1631, this court 
cannot substitute the date on which the [complaint] was filed in [district court] . . . [but 
rather] may only look to the date on which the [c]omplaint was filed in this court . . . to 
determine whether the claim is barred by the six-year statute of limitations.”); Holmes 
v. United States, 92 Fed. Cl. 311, 320 n.12 (2010) (declining to apply the filing date in 
district court where the case was not transferred under 28 U.S.C. §1631), rev’d on other 
grounds, 657 F.3d 1303 (Fed. Cir. 2011).

39Awad v. United States, 301 F.3d 1367, 1375 (Fed. Cir. 2002).
40R. Ct. Fed. CL. 15(c)(1)(A)–(C).
41420 F.2d 968 (Ct. Cl. 1970) (per curiam).
42Id. at 974; see, e.g., Intrepid v. Pollock, 907 F.2d 1125, 1130, 12 ITRD 1401 (Fed. Cir. 

1990) (quoting Vann); Moore v. United States, 42 Fed. Cl. 595, 597 (1998) (same); Case, Inc. v. 
United States, 25 Cl. Ct. 379 (1992) (where relation back applies, a claim that might otherwise 
be time-barred is considered timely); see also Construction Equip. Lease Co. v. United States, 17 
Cl. Ct. 628 (1989) (addition of real party in interest relates back to original timely complaint).

within the limitations period—even if the COFC received the transferred 
complaint after the expiration of the limitations period. (But if a district 
court fails to transfer the case under Section 1631, the date the com-
plaint was actually filed in the COFC is determinative.)38 The COFC is 
not bound by the transferor court’s view of whether the original petition 
was timely filed.39 But if the COFC determines that the case was untimely 
when filed in the transferor court, the transfer under Section 1631 can-
not make it timely.

3. When Does a Claim Relate Back to an Earlier Filing?

The rule in the COFC for determining whether an amended com-
plaint relates back to an earlier-filed complaint is consistent with the rule 
followed in district courts:

An amendment to a pleading relates back to the date of the original pleading 
when: (A) the law that provides the applicable statute of limitations allows 
relation back; (B) the amendment asserts a claim or defense that arose out 
of the conduct, transaction, or occurrence set out—or attempted to be set 
out—in the original pleading; or (C) the amendment changes the party or 
the naming of the party against whom a claim is asserted, if RCFC 15(c)(1)
(B) is satisfied and if the party to be brought in by amendment: (i) received 
such notice of the action that it will not be prejudiced in defending on the 
merits; and (ii) knew or should have known that the action would have been 
brought against it, but for a mistake concerning the proper party’s identity.40

In determining whether a new claim arises out of the conduct, trans-
action, or occurrence set out in the original pleading, the COFC adheres 
to the test in Vann v. United States:41 the new claims relate back to the date 
of the original complaint if “the general fact situation or the aggregate 
of the operative facts underlying the claim for relief in the first petition 
gave notice to the government of the new matter.”42
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4362 Fed. Cl. 379 (2004).
44Id. at 389.
45Id. at 392.
4665 Fed. Cl. 152 (2005), aff’d, 509 F.3d 1372 (Fed. Cir. 2007).
47Renda Marine, 65 Fed. Cl. at 162.
48Creppel v. United States, 41 F.3d 627, 631 (Fed. Cir. 1994); see also Barclay v. United 

States, 443 F.3d 1368, 1379 (Fed. Cir. 2006) (“In general, a takings claim accrues when all 
events which fix the government’s alleged liability have occurred and the plaintiff was or 
should have been aware of their existence.” (internal quotation marks omitted)).

Similarly, in Stockton East Water District v. United States,43 the plaintiff’s 
takings claims were transferred under Section 1631 of Title 28, but his 
breach of contract claims were not.44 The COFC held that (1) the plain-
tiff’s original district court complaint provided “sufficient notice of a 
breach of contract claim,” (2) the breach of contract claim arose “out of 
the same conduct, transaction, or occurrence that was pleaded in support 
of the takings claim,” and (3) “all operative facts for both legal theories 
were made apparent.”45 Accordingly, the court held that plaintiff’s breach 
of contract claims related back to the initial filing date for the takings 
claims for purposes of the limitations period of Section 2501.

But, where claims are not legally and factually intertwined, there 
is no relation back. In Renda Marine, Inc. v. United States,46 a contractor 
sought damages arising from differing site conditions. Following trial, 
the contractor moved to amend its complaint to add a claim for unpaid 
contract earnings based on testimony adduced at trial. This additional 
claim was based not on differing site conditions, but instead on items 
billed in conjunction with work done at the construction site, but alleg-
edly not paid for by the government. The court held that it lacked juris-
diction over the additional claim for unpaid contract earnings because 
it was not the subject of a certified claim submitted to the contracting 
officer, and there was no relation back. With regard to relation back, 
the court noted that although the contractor’s claims for differing site 
conditions and unpaid contract earnings arose under the same contract, 
they were “predicated upon different facts and analyzed under different 
precedent.”47 The court further noted that the contractor’s entitlement 
to relief on one claim did not depend on the other.

C. When Does a Claim First Accrue?

Under Section 2501, a claim against the United States in the COFC 
is barred unless the brought within six years after such claim “first ac-
crues.” But what does it mean for a claim to “first accrue”?

1. General Rules for Determining When a Claim Accrues

For purposes of Section 2501, “[a] claim accrues when all events 
have occurred that fix the alleged liability of the Government and entitle 
the plaintiff to institute an action.”48 Accrual of a claim is “‘determined 
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49Walker v. United States, 117 Fed. Cl. 304, 318 (2014) (quoting FloorPro, Inc. v. 
United States, 680 F.3d 1377, 1381 (Fed. Cir. 2012)), aff’d, 587 F. App’x 651 (Fed. Cir. 
2014).

50Fallini v. United States, 56 F.3d 1378, 1382 (Fed. Cir. 1995).
51Delaware State Coll. v. Ricks, 449 U.S. 250, 258, 24 FEP Cases 827 (1980) (emphases 

and internal quotation marks omitted).
52Petro-Hunt, LLC v. United States, 90 Fed. Cl. 51, 67 (2009).
53536 U.S. 129, 122 S. Ct. 1993 (2002).
54536 U.S. at 143.
55Id. at 144.

under an objective standard’” and the plaintiff “does not have to possess 
actual knowledge of all the relevant facts in order for a cause of action to 
accrue.”49 Damages need not be “complete and fully calculable” before 
the cause of action accrues.50 The proper focus “is upon the time of the 
[defendant’s] acts, not upon the time at which the consequences of the 
acts became most painful.”51

For a breach of contract action, the claim accrues at the time of 
the breach.52 In Franconia Associates v. United States,53 the Supreme Court 
considered the timeliness of such claims filed against the United States 
under the Tucker Act. The petitioners were property owners who partici-
pated in a federal program to promote the development of affordable 
rental housing in areas not traditionally served by conventional lenders. 
In exchange for low-interest mortgage loans issued by a governmental 
instrumentality, the petitioners agreed to devote their properties to low- 
and middle-income housing and to abide by restrictions during the life 
of the loans. The petitioners alleged that Congress, in enacting subse-
quent legislation, abridged their contractual rights to prepay the loans 
at any time and thereby gain release from the federal program’s restric-
tions. The petitioners brought their claims more than six years after this 
legislation was enacted, but within six years of the denial of their attempt 
to prepay the loans.

The United States argued that the petitioners’ claims were untimely 
because they accrued upon the enactment of the legislation that allegedly 
abridged the petitioners’ contract rights. The Federal Circuit held the 
petitioners’ claims time barred under Section 2501 of Title 28 because, 
in its view, the legislation constituted an immediate breach of the loan 
agreements.

The Supreme Court reversed, holding that the legislation “effected 
a repudiation” of the loan agreements, not an immediate breach, mean-
ing that unless the petitioners opted to treat the legislation “as a present 
breach by filing suit prior to the date indicated for performance, breach 
would occur when a borrower attempted to prepay, for only at that time 
would the Government’s responsive performance become due.”54 The 
Supreme Court rejected the argument of the United States that the term 
“first accrues” in Section 2501 “convey[s] Congress’ intent to guard the 
sovereign against claims that might be deemed timely under statutes 
of limitations applicable to private parties.”55 The Court made clear 
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58631 F.3d 1268 (Fed. Cir. 2011).
59Id. at 1271 (quoting 25 U.S.C. §640d-9(f) (1980)).
60Id.
61Id. at 1274.
62MacLean v. United States, 454 F.3d 1334, 1336, 11 WH Cases 1131 (Fed. Cir. 2006) 

(internal quotation marks omitted).
63Walker v. United States, 117 Fed. Cl. 304, 320 (2014); accord Joseph v. United States, 

62 Fed. Cl. 415, 417 (2004) (“It is well settled that ‘[a] Tucker Act claim for back pay ac-
crues all at once at the time of discharge; the claim for back pay is not a ‘continuing claim’ 
that accrues each time a payment would be due throughout the period that the service 
member would have remained on active duty.’” (quoting Martinez v. United States, 333 
F.3d 1295, 1303 (2003) (en banc)).

64Brown Parks Estates Fairfield Dev. Co. v. United States, 127 F.3d 1449, 1456 (Fed. 
Cir. 1997).

65Id.

that limitations principles—including accrual rules—“generally apply 
to [claims against] the Government in the same way that they apply to 
private parties.”56

A takings claim accrues when the government’s actions alleged to 
constitute a taking occur.57 This is illustrated in Navajo Nation v. United 
States,58 which involved a dispute between the Navajo Nation and the 
Hopi Tribe about the development of certain reservation lands. In 1980, 
Congress legislated that certain portions of reservation land shall be 
developed only “‘upon the written consent of each tribe.’”59 But in 1982, 
the Hopi imposed a moratorium on all further Navajo construction.60 
The Navajo Nation filed a takings claim against the United States in the 
COFC in 1988, more than six years after the legislation was enacted, but 
within six years of the Hopi’s moratorium. The Federal Circuit held that 
the claim was untimely. In so doing, the Federal Circuit explained that a 
takings claim “must be predicated on actions undertaken by the United 
States, not the Hopi Tribe.”61

For a military discharge claim, a “cause of action for back pay ac-
crues at the time of the plaintiff’s discharge.”62 Claims for nonpayment 
of military incapacitation pay, however, accrue “when all the events oc-
curred which were necessary to enable the plaintiff to bring suit, the 
[first] date of non-payment.”63

2. The Continuing Claim Doctrine

The statute of limitations may not bar certain continuing claims, if 
“the plaintiff’s claim[s] [are] inherently susceptible to being broken down 
into a series of independent and distinct events or wrongs, each having its 
own associated damages.”64 But a claim “based upon a single distinct event, 
which may have continued ill effects later on, is not a continuing claim.”65
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Cir. 1988).

67127 F.3d 1449 (Fed. Cir. 1997).
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69Id. at 1457–59.
70Young v. United States, 529 F.3d 1380, 1384 (Fed. Cir. 2008) (internal quotation 

marks omitted).
71Holmes v. United States, 657 F.3d 1303, 1320, 113 FEP Cases 395 (Fed. Cir. 2011).
72Japanese War Notes Claimants Ass’n v. United States, 373 F.2d 356, 359 (Ct. Cl. 

1967) (citation omitted).
73See Martinez v. United States, 333 F.3d 1295, 1319 (Fed. Cir. 2003) (en banc) (inter-

nal quotation marks omitted).
74Rosales v. United States, 89 Fed. Cl. 565, 578 (2009) (citing Japanese War Notes, 373 

F.2d at 359 (“An example of [an inherently unknowable injury] would be when defendant 
delivers the wrong type of fruit tree to plaintiff and the wrong cannot be determined until 
the tree bears fruit.”); Roberts v. United States, 312 F. App’x 340, 342 (Fed. Cir. 2009) 
(affirming dismissal of plaintiffs’ claims as untimely under §2501, where plaintiff failed to 
demonstrate that his military service records were wholly unavailable)).

The continuing claim doctrine does not revive a claim of lingering 
damages for the past commission of a wrong, and only permits a recovery 
for damages within the six years before the initiation of a suit.66

In Brown Parks Estates Fairfield Development Co. v. United States,67 the 
plaintiffs—owners of rental properties—alleged that the government 
owed them for the failure to properly adjust rates under Section 8 hous-
ing contracts.68 They claimed that these initial breaches caused later years’ 
rents to be too low, as adjustments were always based on the previous 
year’s rent. The plaintiffs sued more than six years after the last of the al-
legedly improper adjustments, contending that the continuing claim doc-
trine applied. The Federal Circuit held that the continuing claim doctrine 
did not apply, reasoning that this was not a case of “recurring, individual 
actionable wrongs” because the asserted wrongs within the six-year period 
flowed from the original breach of contract before the six-year period.69

3. The Accrual Suspension Rule

The accrual of a claim against the United States under Section 2501 
is suspended if the plaintiff can show either that “the defendant has con-
cealed its acts with the result that plaintiff was unaware of their existence 
or . . . that its injury was inherently unknowable at the accrual date.”70 
This is sometimes described as the “concealed or inherently unknowable 
test” and includes an “intrinsic reasonableness component.”71 In an early 
application of the rule, the Court of Claims provided the example of a 
defendant delivering the wrong fruit tree to the plaintiff: “the wrong can-
not be determined until the tree bears fruit. In this situation the statute 
will not begin to run until the plaintiff learns or reasonably should have 
learned of his cause of action.”72 This “accrual suspension” rule is nar-
rowly applied.73 Absent active concealment, accrual suspension requires 
“what is tantamount to sheer impossibility of notice.”74
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75Holmes, 657 F.3d at 1321.
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78Tansil v. United States, 113 Fed. Cl. 256, 264 (2013) (quoting Goewey v. United 

States, 612 F.2d 539, 544 (Ct. Cl. 1979) (per curiam)).
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80Goewey, 612 F.2d at 544.
81Dean v. United States, 92 Fed. Cl. 133, 148 (2010), aff’d, 416 F. App’x 908 (Fed. Cir. 2011).
82Ware v. United States, 57 Fed. Cl. 782, 788 (2003).
83Bond v. United States, 43 Fed. Cl. 346, 349 (1999).
84Dean, 92 Fed. Cl. at 148 (citing Bond, 43 Fed. Cl. at 349).

The Federal Circuit similarly has held, in a case against the Navy, 
that the accrual of claims for breach of a settlement agreement were 
suspended where the agreement required the Navy to expunge a suspen-
sion from a sailor’s record of service and provide a neutral reference.75 
In that case, the Navy represented that it had complied with these re-
quirements, and the plaintiff was able to find other employment, fur-
ther leading him to believe that the Navy had in fact complied. He later 
discovered, however, that the Navy had not complied. Given the Navy’s 
representation, the presumption that government officials act in good 
faith, and the absence of facts that would have alerted the plaintiff to the 
breach, the accrual of the claim was delayed until the plaintiff learned 
that the Navy’s representation was inaccurate.76

D. When Is the Limitations Period Tolled?

1. Statutory Tolling Provisions

Section 2501 of Title 28 provides that the general six-year limitations 
period is tolled if the petitioner is under “legal disability or beyond the 
seas at the time the claim accrues.”77 “Legal disability is ‘a condition of 
mental derangement which renders the sufferer incapable of caring for 
his property, of transacting business, of understanding the nature and ef-
fects of his acts, and of comprehending his legal rights and liabilities.’”78 
The claims of the petitioner may be filed within three years after the 
“disability ceases.”79 This provision was intended “to provide relief from 
some personal handicap or impediment affecting the individual litigant 
and preventing him from bringing a timely suit.”80 Ignorance of the right 
to bring suit is not a legal disability that tolls the limitations period.81

A claimant must show that his disability existed at the time when the 
claim accrued and need not show that he suffered from the disability 
continually during the period in which the statute is to be tolled.82 But 
the limitations period begins to run if, subsequent to the onset of dis-
ability, the plaintiff experiences a period in which the disability is lifted.83 
And if the petitioner relapses into legal disability, the statute of limita-
tions continues to run.84
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2. Judicial/Equitable Tolling

Until the Supreme Court’s 1990 decision in Irwin v. Department of 
Veterans Affairs,85 the Court’s rulings on the availability of equitable toll-
ing for claims against the government were viewed as inconsistent and 
lacking predictability. For example, the Supreme Court in Soriano v. 
United States86 held that the limitations period of Section 2501was not sus-
pended by war, reasoning that “limitations and conditions upon which 
the Government consents to be sued must be strictly observed and excep-
tions thereto are not to be implied.”87 But, in 1985, the Supreme Court 
in United States v. Locke88 explained that it was leaving open the general 
question whether principles of equitable tolling, waiver, and estoppel ap-
ply against the government when the case involves a statutory filing dead-
line.89 And in Bowen v. City of New York,90 the Supreme Court explained 
that “we must be careful not to assume the authority to narrow the waiver 
that Congress intended, or construe the waiver unduly restrictively.”91

In Irwin v. Department of Veterans Affairs,92 the Supreme Court took 
the “opportunity to adopt a more general rule to govern the applicabil-
ity of equitable tolling in suits against the government.”93 The Supreme 
Court rejected the argument that because waivers of sovereign immunity 
are traditionally construed narrowly, the jurisdictional limitations period 
for such actions cannot be subject to equitable tolling. The Court ex-
plained that continuing to decide congressional intent with regard to the 
availability of equitable tolling on an ad hoc basis:

would have the disadvantage of continuing unpredictability without the cor-
responding advantage of greater fidelity to the intent of Congress. We think 
that this case affords us an opportunity to adopt a more general rule to gov-
ern the applicability of equitable tolling in suits against the Government.94

The Court adopted a new approach: “[T]he same rebuttable pre-
sumption of equitable tolling applicable to suits against private defend-
ants should also apply to suits against the United States. Congress, of 
course, may provide otherwise if it wishes to do so.”95 The Court ex-
plained that federal courts have

typically extended equitable relief only sparingly. We have allowed eq-
uitable tolling in situations where the claimant has actively pursued his 
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judicial remedies by filing a defective pleading during the statutory period, 
or where the complainant has been induced or tricked by his adversary’s 
misconduct into allowing the filing deadline to pass.96

In Martinez v. United States,97 the Federal Circuit, sitting en banc, 
noted that it had followed the Supreme Court’s lead in Irwin in decid-
ing whether certain limitations periods were subject to equitable toll-
ing.98 The Federal Circuit explained that in making such decisions, it 
considered “the language and context of the particular limitation stat-
ute at issue.”99 The Court also noted that, since Irwin, it had not yet 
decided whether equitable tolling applies with respect to the general 
statute of limitations of Section 2501, and it again declined to decide 
the issue.100

In John R. Sand & Gravel Co. v. United States,101 the Supreme Court 
decided the issue on which the Federal Circuit reserved judgment in 
Martinez: the Court held that the six-year limitations period of Section 
2501 of Title 28 is jurisdictional and not subject to equitable tolling.102 
More recently, the Supreme Court reaffirmed in dicta that it would ad-
here to this rule as a matter of stare decisis, even if a different result 
would obtain under Irwin’s reasoning.103

3. Class Actions

The filing of a class action complaint tolls the running of the six-year 
limitations period for individual claims of putative members until class 
certification is denied, under the class action tolling doctrine established 
by the Supreme Court in American Pipe & Construction Co. v. Utah.104

In Bright v. United States,105 the Federal Circuit was presented with 
the question whether, in an opt-in class action, the limitations period of 
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Section 2501 is tolled by the filing of an opt-in class action complaint.106 
The Federal Circuit noted a split of authority and “agree[d] with the 
courts holding that class action tolling is available under an opt-in 
scheme. In our view, such a result is most consistent with the objectives 
which class action procedures are meant to achieve.”107

The United States had argued that because RCFC 23—under which 
such actions are certified to proceed on a class basis—is not statutory, 
it cannot toll the jurisdictional limitations period of Section 2501. The 
Federal Circuit rejected this argument. In the court’s view, “the fact that 
equitable tolling is barred under section 2501 does not mean that class 
action statutory tolling also is barred. The two concepts are different.”108 
The court noted that the petitioner moved for class certification before 
the expiration of the limitations period.109 The Federal Circuit was unwill-
ing to create a regime in which prospective class action plaintiffs would 
“be charged with the task of forecasting when, during the pendency of a 
class action proceeding, the class certification process and opt in period 
would be completed so that section 2501 would be satisfied.”110

E. Other Issues

1. Laches

The equitable doctrine of laches operates as an affirmative defense 
that bars claims that are unreasonably delayed.111 But laches generally 
is not applied to shorten a statutory period for actions at law absent a 
showing of sufficient prejudice.112

The leading modern Federal Circuit case on laches is Cornetta v. 
United States.113 In that case, a retired Marine officer brought a wrong-
ful discharge claim against the government nearly seven years after he 
was separated from the Marine Corps.114 Although the plaintiff’s claim 
was not barred by the statute of limitations, based on his post-discharge 
service in the Coast Guard (which tolled the statute under the Soldiers’ 
and Sailors’ Civil Relief Act), the court held that subsequent service did 
not affect the laches analysis.115 The Federal Circuit clarified that laches 
was an available defense to the government in a military pay case and 
remanded the case for further consideration under the test announced 
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v. United States, 87 Fed. Cl. 747, 755–56 (2009)).
123See Chambers v. United States, 417 F.3d 1218, 1224 (Fed. Cir. 2005); Martinez v. 

United States, 333 F.3d 1295, 1304 (Fed. Cir. 2003) (en banc); Walker v. United States, 
117 Fed. Cl. 304, 321–22, aff’d, 587 F. App’x 651 (Fed. Cir. 2014); White v. United States, 

therein (which is described further below).116 The laches defense has 
been considered and successfully invoked by the government in a diverse 
range of other cases in the COFC, including cases brought under the 
Contract Disputes Act,117 a claim by a foreign plaintiff under the rec-
iprocity provision in Section 2502(a) of Title 28,118 and congressional 
reference cases.119

As explained in Cornetta and confirmed in subsequent decisions, 
for the government to prevail on an affirmative defense of laches in the 
COFC, the government must demonstrate that: (1) “the plaintiff delayed 
filing suit for an unreasonable and inexcusable length of time from the 
time the plaintiff knew or reasonably should have known of its claim 
against the defendant”; and (2) “the delay [by the claimant] operated to 
the prejudice or injury of the defendant.”120

The mere passage of time does not by itself constitute prejudice.121 
To demonstrate prejudice, the government must show that it is “im-
paired from successfully defending itself from suit given the passage of 
time” (such as through loss of records, destruction of evidence, fading 
memories, or unavailability of witnesses) or that “the costs to the defend-
ant have significantly increased due to the delay.”122

2. The Limitations Period Is Not Tolled by a Petition for Permissive 
Administrative Relief

Permissive application to a military records correction board does 
not toll the statute of limitations.123 A service member may apply to correct 
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or challenge a wrongful discharge or other adverse pay determination 
through a correction board, such as the Army Discharge Review Board 
or the Army Board for Correction of Military Records. The Federal Cir-
cuit and the COFC have held, however, that if such an application is 
permissive rather than mandatory—and is not required before filing suit 
in the COFC—the statute of limitations is not suspended pending those 
proceedings.124 A plaintiff pursuing permissive corrective action should 
be mindful that the six-year statutory deadline in the COFC is running 
and file suit in advance of the deadline even if the corrective action has 
not yet been resolved.

3. “Half-a-Legal-Loaf” Doctrine

The half-a-legal-loaf doctrine refers to the situation in which an ad-
ministrative body finds that a claimant has been aggrieved, but awards 
less relief than necessary and appropriate to compensate the claimant.125 
Failure of the administrative body to grant full relief “results in . . . a new 
cause of action or continuing claim[,] which revives the limitations pe-
riod,” on the theory that once the board decides that relief is proper, it 
cannot arbitrarily give half a legal loaf.126 The COFC has applied this doc-
trine in the context of relief awarded by military corrections boards.127

4. Suspension of Limitations Periods During Military Service

The COFC has held that back pay claims by service members are 
tolled by the Servicemembers Civil Relief Act [formerly the Soldiers’ and 
Sailors’ Civil Relief Act].128 That Act provides:

(a) Tolling of statutes of limitation during military service. The period of a 
servicemember’s military service may not be included in computing any 
period limited by law, regulation, or order for the bringing of any action or 
proceeding in a court, or in any board, bureau, commission, department, 

101 Fed. Cl. 673, 677 (2011) (“Plaintiff stopped receiving active duty pay when he was 
discharged from the Navy on November 22, 1988. Consequently, Plaintiff’s claim for back 
pay arose on that date, and his subsequent invocation of administrative procedures did 
not stop the 6 year statute of limitations from running. Nor did the [Board of Correction 
of Naval Records’] denial of Plaintiffs’ request to correct his military records create a sec-
ond cause of action.”).

124Chambers, 417 F.3d at 1224; Walker, 117 Fed. Cl. at 322.
125See Teichman v. United States, 65 Fed. Cl. 610, 617 (2005), aff’d, 162 F. App’x 977 

(Fed. Cir. 2006); Rumph v. United States, 228 Ct. Cl. 855, 857 (1981); Eurell v. United 
States, 566 F.2d 1146, 1149 (Ct. Cl. 1977) (per curiam) (“Once an administrative body 
has made a decision that relief is proper, then it has a duty to grant thorough and fitting 
relief.” (internal quotation marks omitted)); Homcy v. United States, 536 F.2d 360, 364 
(Ct. Cl. 1976).

126Homcy, 536 F.2d at 364 (internal quotation marks omitted).
127Teichman, 65 Fed. Cl. 610; Rumph, 228 Ct. Cl. 855; Eurell, 566 F.2d 1146; Homcy, 536 

F.2d 360.
128See Lowe v. United States, 79 Fed. Cl. 218, 224–26 (2007).



22-18 Court of Federal Claims Ch.22.II.E.4.

129Servicemembers Civil Relief Act, Pub. L. No. 108-189, §206, 117 Stat. 2835, 2844 
(2003) (codified as amended at 50 U.S.C. app. §526).

13050 U.S.C. app. §511(3).
131See Walker v. United States, 117 Fed. Cl. 304, 321–22 (2014).
132Bickford v. United States, 656 F.2d 636, 639 (Ct. Cl. 1981) (en banc); see also Conroy 

v. Aniskoff, 507 U.S. 511, 514, 113 S. Ct. 1562 (1993) (interpreting a different provision 
within the same section of the Act and holding that “[t]he statutory command . . . is unam-
biguous, unequivocal, and unlimited”); Romualdo P. Eclavea, Tolling Provision of Soldiers’ 
and Sailors’ Civil Relief Act (50 App. U.S.C.A. §525), 36 A.L.R. Fed. 420 (2007) (collecting case 
law from various jurisdictions recognizing the mandatory nature of the Act’s tolling provi-
sion and construing this provision liberally in accordance with the Act’s remedial nature).

13341 U.S.C. §7102.
13448 C.F.R. §2.101.
13541 U.S.C. §7103(a)(1), (a)(2).
13641 U.S.C. §7103(a)(3).

or other agency of a State (or political subdivision of a State) or the United 
States by or against the servicemember or the servicemember’s heirs, 
executors, administrators, or assigns.129

The Act defines “period of military service” as “the period beginning 
on the date on which a servicemember enters military service and ending 
on the date on which the servicemember is released from military ser-
vice or dies while in military service.”130 The statute applies only to active 
military service and not to service in a reserve component.131 Courts have 
held that this provision “make[s] certain that the tolling of the statute of 
limitations is unconditional”132 during periods of active military service.

III. dIfferent LImItatIons PerIods for PartIcuLar  
categorIes of cLaIms

This section addresses a number of different limitations periods en-
acted for particular categories of claims, beginning with claims under 
the Contract Disputes Act.

A. Limitations Periods Under the Contract Disputes Act

1. The Six-Year Presentment Requirement

Contract claims by or against the federal government under express 
and implied executive agency contracts are brought in the COFC pursu-
ant to the Contract Disputes Act (CDA).133 A claim is a written demand 
by one of the contracting parties seeking the payment of money as a 
matter of right.134 Contract claims against the government are submitted 
by presenting a signed claim in writing to the contracting officer.135 Af-
firmative contract claims by the government against a contractor must be 
the subject of a written decision by the contracting officer.136 A claim by 
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the government is submitted when the contracting officer renders a final 
decision to the contractor.137

To be timely under the CDA, a claim must be submitted within six 
years after accrual of the claim.138 The parties may also agree to a time 
period shorter than six years.139 The six-year time limit does not apply 
to claims by the federal government based on contractor fraud140 or to 
contracts awarded prior to October 1, 1995.141

For submitted claims of $100,000 or less, the contracting officer 
shall issue a written decision within 60 days of receipt.142 For submitted 
claims in excess of $100,000, the contracting officer shall, within 60 days 
of receipt of a certified claim, either issue a decision or notify the 
contractor of the time within which a decision will be issued.143 A denial 
of a claim may be appealed by the contractor to the COFC.144 A failure 
by the contracting officer to issue a decision within the required time 
period may be deemed by the contractor to be a denial of the claim, 
thereby authorizing the contractor to appeal the decision.145 However, 
a contractor may instead choose to await decision by the contracting 
officer rather than proceeding on the basis of a deemed denial, and this 
will not affect the timeliness of appeal.146

In 2014, the Federal Circuit held in Sikorsky Aircraft Corp. v. United 
States147 that the limitations period in Section 7103 is not jurisdictional. 
Instead, the statute of limitations under the CDA is an affirmative defense 
in which the burden is on the moving party to prove by a preponderance 
of the evidence that the defense applies. The Sikorsky decision departed 
from prior precedent characterizing the CDA statute of limitations as 
jurisdictional,148 finding such precedent had been effectively overruled 
by intervening Supreme Court decisions.149 For a contractor asserting 
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150See Sikorsky Aircraft Corp., 773 F.3d at 1320 (“A claim is submitted by the government 
when the contracting officer renders a final decision to the contractor.”); see also Motorola, 
Inc. v. West, 125 F.3d 1470 (Fed. Cir. 1997); 48 C.F.R. §33.206(b).

151See Environmental Safety Consultants, Inc. v. United States, 97 Fed. Cl. 190 (2011) 
(noting CDA claims accrue at time a contractor knows or should have known of events 
giving rise to government liability).

15241 U.S.C. §7104(b)(3).
153System Planning Corp. v. United States, 95 Fed. Cl. 1, 3 (2010); S&M Mgmt. Inc. v. 

United States, 82 Fed. Cl. 240, 245 n.6 (2008); Pathman Constr. Co. v. United States, 817 
F.2d 1573, 1580 (Fed. Cir. 1987); LaCoste v. United States, 9 Cl. Ct. 313, 314 (1986); Board 
of Governors of Univ. of N.C. v. United States, 10 Cl. Ct. 27 (1986); Kasler/Cont’l Heller/
Fruin Colnon v. United States, 9 Cl. Ct. 187 (1985).

154Quillen v. United States, 89 Fed. Cl. 148, 151 (2009) (noting that although other 
federal courts often construe a year as constituting 365 days, §7104 specifically references 
12 months); see also Catel, Inc. v. United States, No. 05-1113 C, 2012 WL 3104366 (Ct. Cl. 
July 30, 2012).

155Riley & Ephriam Constr. Co. v. United States, 408 F.3d 1369, 1371–72 (Fed. Cir. 
2005); Borough of Alpine v. United States, 923 F.2d 170, 172 (Fed. Cir. 1991); see also 
Brickwood Contractors, Inc. v. United States, 77 Fed. Cl. 624 (2007) (finding confirmation 
sheet of final decision transmitted by facsimile insufficient to establish physical receipt by 
contractor).

156Newtech Research Sys., LLC v. United States, 99 Fed. Cl. 193, 203 (2011), aff’d per 
curiam, 468 F. App’x 985 (Fed. Cir. 2012); 48 C.F.R. §52.233-1(c).

the defense against the government, the contractor must show that the 
government had actual or constructive knowledge of the government’s 
claim more than six years before the contracting officer issued a final 
decision.150 And to assert the defense against a contractor, the govern-
ment would have to show that the contractor had actual or constructive 
knowledge of its claim more than six years before submitting a written 
demand to the contracting officer.151

2. The 12-Month Limitations Period Following Receipt of Final Decision

Assuming the six-year presentment requirement is met, a contractor 
must file an action in the COFC within 12 months of the date of receipt 
of the contracting officer’s final decision.152 The 12-month limitations pe-
riod displaces the six-year statute of limitations for claims under 28 U.S.C. 
Section 2501.153 This time period is calculated on the basis of 12 calendar 
months, not 365 days.154 To prevail on a statute of limitations defense, the 
burden is on the government to prove—through objective indicia—that 
the contractor or his representative physically received the final decision 
more than 12 months before filing a petition in the COFC.155

3. Accrual Under the Contract Disputes Act

A claim is a written assertion by one of the contracting parties seek-
ing, as a matter of a right, a sum certain, an adjustment of contract terms, 
or other relief arising under the contract.156 Claims do not need to be sub-
mitted in any particular form, but must be in writing to the contracting 
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157Contract Cleaning Maint., Inc. v. United States, 811 F.2d 586, 592 (Fed. Cir. 1987).
158Sikorsky Aircraft Corp. v. United States, 773 F.3d 1315, 1320 (Fed. Cir. 2014); 48 
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159Sikorsky Aircraft Corp., 773 F.3d at 1320; 48 C.F.R. §33.201.
160Environmental Safety Consultants, Inc. v. United States, 97 Fed. Cl. 190 (2011).
161Riley & Ephriam Constr. Co., Inc. v. United States, 408 F.3d 1369 (Fed. Cir. 2005); 

Uniglobe Gen. Trading & Contracting Co. v. United States, 107 Fed. Cl. 423 (2012) 
(12-month period began to run on date contracting officer emailed final decision to 
organization); Newtech Research Sys., LLC v. United States, 99 Fed. Cl. 193 (2011) (claim 
of assignee accrued on date original contractor received final decision), aff’d per curiam, 
468 F. App’x 985 (Fed. Cir. 2012); Borough of Alpine v. United States, 923 F.2d 170, 172 
(Fed. Cir. 1991) (physical receipt, not actual notice, triggers 12-month time period); Policy 
Analysis Co. v. United States, 50 Fed. Cl. 626, 629 (2001), aff’d per curiam, 61 F. App’x 705 
(Fed. Cir. 2003); Kenney Orthopedic, LLC v. United States, 88 Fed. Cl. 688, 702 (2009).

162Educators Assocs., Inc. v. United States, 41 Fed. Cl. 811 (1998); K&S Constr. v. 
United States, 35 Fed. Cl. 270 (1996), aff’d, 121 F.3d 727 (Fed. Cir. 1997).

163Policy Analysis Co., 50 Fed. Cl. at 633 (commercial mailroom clerk where previously 
authorized); Hamza v. United States, 36 Fed. Cl. 10 (1996) (receipt by attorney); Struc-
tural Finishing, Inc. v. United States, 14 Cl. Ct. 447, 449–50 (1988) (same); Alpine, 923 
F.2d at 173 (receipt by mayor of borough). But see Riley, 408 F.3d at 1374 (receipt by post 
office not receipt since post office not agent).

164H.H.O. Co. v. United States, 12 Cl. Ct. 147, 159–60 (1987); United Constr. Co. v. 
United States, 7 Cl. Ct. 47, 51 (1984) (submission of an uncertified claim required to be 
certified is a legal nullity).

165See Sections II.B.1 & II.B.2 of this chapter.

officer and provide adequate notice of the basis for the claim.157 For 
purposes of the six-year presentment requirement, a claim accrues as 
of the date by which all events that fix the alleged liability of the govern-
ment or the contractor—thereby permitting assertion of a claim—either 
were known or should have been known.158 For liability to be fixed, some 
injury must have occurred, though monetary damages need not have 
been incurred.159 Thus, a claim accrues under the CDA when a claimant 
knew or should have known of events alleged to give rise to liability.160

The 12-month period in which a CDA action must be commenced 
begins to run from physical receipt of the contracting officer’s final deci-
sion denying a claim, not from the date the contracting officer’s letter 
was opened or the date any particular person reviewed the decision.161 
Receipt of a termination notice identified as a final decision triggers the 
12-month period in which a contractor may appeal.162 In some circum-
stances, receipt by an agent of the claimant will trigger the running of 
the 12-month period.163 However, if a claim must be certified and is not, 
a contracting officer’s action on the uncertified claim may not trigger 
the 12-month period for appeal.164

4. Filing and Relation Back Under the Contract Disputes Act

In general, a CDA claim is “filed” when a petition is filed in the 
COFC or when a case is filed in a district court and subsequently trans-
ferred to the COFC under Section 1631 of Title 28.165
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166AAAA Enters., Inc. v. United States, 10 Cl. Ct. 191, 193 (1986) (noting that claims pre-
sented separately to a contracting officer and subject to discrete final decisions can be distinct).

167Moore v. United States, 42 Fed. Cl. 595, 597 (1998).
168Vann v. United States, 420 F.2d 968, 974 (Ct. Cl. 1970) (per curiam).
169See Arakaki v. United States, 62 Fed. Cl. 244, 248–54 (2004).
170Renda Marine, Inc. v. United States, 65 Fed. Cl. 152, 161–62, aff’d, 509 F.3d 1372 

(Fed. Cir. 2007).
171See Arctic Slope Native Ass’n v. Sebelius, 583 F.3d 785, 798 (Fed. Cir. 2009), over-

ruled by Menominee Indian Tribe of Wisconsin v. United States, 136 S. Ct. 750 (2016).
172Irwin v. Dep’t of Veterans Affairs, 498 U.S. 89, 54 FEP Cases 577 (1990); Environ-

mental Safety Consultants, Inc. v. United States, 97 Fed. Cl. 190, 200–201 (2011); Janicki 
Logging Co. v. United States, 36 Fed. Cl. 338 (1996), aff’d, 124 F.3d 226 (Fed. Cir. 1997).

173Environmental Safety Consultants, 97 Fed. Cl. at 200–201; Barney v. United States, 57 
Fed. Cl. 76, 87–88 (2003).

174Environmental Safety Consultants, 97 Fed. Cl. at 201; Roth v. United States, 73 Fed. Cl. 
144 (2006); Janicki Logging Co., 36 Fed. Cl. at 342–43 (equitable tolling not available if the 
claimant filed in the wrong court).

175Environmental Safety Consultants, 97 Fed. Cl. at 200–201; Irwin, 498 U.S. at 96; Janicki 
Logging Co., 36 Fed. Cl. at 342–43.

Under the CDA, relation back is not automatic for all claims aris-
ing under a single contract.166 Instead, whether a claim in the COFC 
relates back is a fact-specific inquiry. The court has observed that, in 
making this assessment, “the key issue is one of notice to the defend-
ant of the claim itself.”167 Allegations concerning claimed damages may 
relate back to the date of the original petition if the original allegations 
were specific enough to put the government on notice of the substance 
of the amended claims.168 If the requirements of FCFC 15 are met, the 
newly added claim or party can relate back to the original court filing 
date, even if the case was filed in a state court or a federal district court 
and transferred to the COFC.169 But claims do not relate back if they are 
(1) new claims not presented to a contracting officer or (2) not legally 
and factually intertwined such that demand for relief under one would 
be demand for relief under the other.170

5. Tolling Under the Contract Disputes Act

a. Judicial/Equitable Tolling

Unlike the general six-year limitations period of Section 2501, the 
six-year time limit for submitting a claim to the contracting officer under 
Section 7103(a)(4)(A) is subject to equitable tolling in appropriate 
circumstances.171 But equitable tolling is a narrow doctrine only applied 
for compelling reasons in the COFC.172 The court has not applied the 
doctrine if the claimant has or could have discovered a cause of action.173 
Excusable neglect is not enough to establish equitable tolling.174 The 
court has applied the doctrine where a claimant has actively pursued a 
judicial remedy by filing a defective pleading during the statutory period, 
or the claimant was tricked or induced by his adversary’s misconduct 
into allowing the deadline to pass.175 Circumstances falling short of these 
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176Renda Marine, Inc. v. United States, 71 Fed. Cl. 782 (2006) (barring judicial review 
of non-appealed final decision of a contracting officer in favor of government counter-
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contractor against the government), aff’d, 509 F.3d 1372 (Fed. Cir. 2007).

177Decker & Co. v. West, 76 F.3d 1573 (Fed. Cir. 1996).
178136 S. Ct. 750 (2016).
179Id. at 752–53.
180Id.
181583 F.3d 785 (Fed. Cir. 2009), cert. denied, 511 U.S. 1026 and 562 U.S. 835 (2010), 

subsequent proceedings at 699 F.3d 1289 (2012).
182583 F.3d at 791–97.
183Thomas v. United States, 34 Fed. Cl. 619, 622 (1995), aff’d per curiam, 101 F.3d 714 

(Fed. Cir. 1996).
184System Planning Corp. v. United States, 95 Fed. Cl. 1, 4 (2010); United Partition 

Sys., Inc. v. United States, 59 Fed. Cl. 627 (2004); Vincent Schickler TMD U.S.A., Inc. v. 
United States, 54 Fed. Cl. 264, 271 (2002).

requirements will not toll the CDA limitations period. Thus, for example, 
an alleged gross mistake or lack of independence by a contracting officer 
will not excuse a contractor’s failure to appeal a claim within 12 months 
of denial.176 Even if a contracting officer makes an incorrect statement to 
the claimant concerning the time period in which the contractor could 
appeal to the COFC, equitable tolling may not apply in the absence of 
detrimental reliance and prejudice.177

In Menominee Indian Tribe of Wisconsin v. United States,178 the Supreme 
Court held that equitable tolling was not warranted because the Tribe 
could not establish two distinct elements: (1) that it had diligently pursued 
its rights, and (2) that some extraordinary circumstance stood in its way.179 
The Tribe had relied upon a mistaken understanding that a pending puta-
tive class action excused it from filing claims with the contracting officer. 
Under those circumstances, the Supreme Court found that the Tribe 
could not establish that an extraordinary obstacle beyond its control pre-
vented it from complying with the filing deadline.180 The Supreme Court’s 
decision in this case overruled the Federal Circuit’s decision in Arctic Slope 
Native Association v. Sebelius,181 which reached the opposite result.182

b. Circumstances Affecting the 12-Month Period to Appeal  
a Final Decision

In general, courts strictly apply the 12-month time limit in which 
a claimant may appeal a final decision of a contracting officer to the 
COFC under 41 U.S.C. §7104(b)(3).183 However, this 12-month time pe-
riod may not be triggered or may be tolled in some circumstances.

i. Deemed Denial

If the contracting officer has not issued a decision on a claim 
within 12 months of its submission, the claimant may continue to await 
a decision rather than proceeding on the basis of a deemed denial.184 
Accordingly, the 12-month limitations period does not begin to run until 
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189Guardian Angels Med. Serv. Dogs, Inc. v. United States, 809 F.3d 1244, 1250 (Fed. 
Cir. 2016) (contracting officer’s request, in response to a reconsideration request, for 
additional documentation tolled the 12-month time period for appealing even though 
contracting officer later advised that she would not reconsider and would not await the 
documentation to be supplied); Vepco of Sarasota, Inc. v. United States, 26 Cl. Ct. 639, 
646 (1992), aff’d per curiam, 6 F.3d 786 (Fed. Cir. 1993) (“[T]ime spent reviewing a request 
for reconsideration would suspend the finality of the decisions regardless of whether the 
contracting officer ultimately reconsidered the decisions.”).

190Metrotop Plaza Assocs. v. United States, 82 Fed. Cl. 598, 601–02 (2008).
191Id.

the contracting officer issues a written decision on the claim,185 and in 
the absence of a decision by the contracting officer within the 12-month 
period, a contractor could commence suit more than 12 months after 
submitting a claim.186

ii. Request for Reconsideration to the Contracting Officer

A timely request for reconsideration of a contracting officer’s 
final decision may suspend the finality of the action until the request 
for reconsideration is acted upon.187 A request for reconsideration that 
is acted upon by an agency is presumptively timely,188 even if the deci-
sion ultimately is not changed.189 No magic words are needed to request 
reconsideration—post-decision communications that could reasonably 
be interpreted to be a request for reconsideration are sufficient.190 In 
considering if the contractor made a timely reconsideration request, the 
court considers whether the contracting officer reasonably understood 
that the contractor intended to seek reconsideration and whether the 
contracting officer actually reconsidered the final decision.191

iii. Appeal

In some circumstances, the CDA’s 12-month time limit to appeal the 
final decision of a contracting officer will be affected by an appeal. For 
example, in one case, the time period for the government to request an 
equitable adjustment was not triggered until the Federal Circuit affirmed 
the COFC’s denial of a contractor’s request to amend his complaint to 
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195United States v. Clintwood Elkhorn Mining Co., 553 U.S. 1, 4, 128 S. Ct. 1511 

(2008); see 26 U.S.C. §7422(a).
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challenge a contracting officer’s final decision not to award the entire 
amount claimed by the contractor.192

iv. Stay in Collateral Proceedings

The 12-month time period for appealing a contracting officer’s final 
decision to the COFC has been found not to have run where a federal 
district court stayed the running of the statute of limitations in collateral 
litigation.193 In International Air Response v. United States,194 a federal district 
court had issued a stay order in a False Claims Act (FCA) case in which 
the United States had intervened. This stay order was issued to prevent 
duplicative litigation and tolled the running of the statute of limitations 
for the contractor’s CDA claim arising under the same contract as did 
the FCA action. Later, the contractor filed a CDA action in the COFC. 
The CDA action was filed more than 12 months after the contracting 
officer’s final decision on the contractor’s claim and would have been 
untimely but for the district court’s stay order. The COFC dismissed the 
contractor’s complaint as untimely, finding the district court lacked ju-
risdiction to issue the prior stay over the CDA claim. The Federal Circuit 
reversed and held that the government was barred by res judicata from 
collaterally attacking the prior order of the district court in the later 
proceeding in the COFC. The Federal Circuit reasoned that because the 
government had conceded that the district court had authority to issue 
the stay in the prior FCA action, the government was foreclosed from 
challenging that authority later in the COFC.

B. Tax Refund Claims

The Internal Revenue Code (IRC) requires that taxpayers seeking a 
refund of taxes unlawfully assessed comply with tax refund procedures set 
forth in the IRC. “Under those procedures, a taxpayer must file an admin-
istrative claim with the Internal Revenue Service before filing suit against 
the Government.”195 The period in which to file an administrative claim, 
set forth in Section 6511 of Title 26, in general is “within 3 years from 
the time the return was filed or 2 years from the time the tax was paid, 
whichever of such periods expires the later, or if no return was filed by the 
taxpayer, within 2 years from the time the tax was paid.”196 This limitations 
period is subject to the numerous exceptions and qualifications set forth 



22-26 Court of Federal Claims Ch.22.III.B.

197United States v. Brockamp, 519 U.S. 347, 354, 117 S. Ct. 849 (1997).
198See United States v. Dalm, 494 U.S. 596, 602, 110 S. Ct. 1361 (1990) (“Read together, 

the import of these sections is clear: unless a claim for refund of a tax has been filed within 
the time limits imposed by §6511(a), a suit for refund . . . may not be maintained in 
any court.”); see also Clintwood Elkhorn Mining, 553 U.S. at 14 (reaffirming that the plain 
language of §§7422(a) and 6511 of Title 26 “requires a taxpayer seeking a refund for a tax 
assessed in violation of the Export Clause, just as for any other unlawfully assessed tax, to 
file a timely administrative refund claim before bringing suit against the Government.”).

19926 U.S.C. §6532.
200See RHI Holdings, Inc. v. United States, 142 F.3d 1459, 1460 (Fed. Cir. 1998) 
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in Section 6511, but is not subject to equitable tolling.197 A timely admin-
istrative claim is necessary for a taxpayer to bring a civil suit for refund.198

The limitations period within which a taxpayer must bring suit for a 
refund is set forth in Section 6532(a) of Title 26, which provides:

(a) Suits by taxpayers for refund.

(1) General rule. No suit or proceeding under [IRC] section 7422(a) for 
the recovery of any internal revenue tax, penalty, or other sum, shall 
be begun before the expiration of 6 months from the date of filing the 
claim required under such section unless the Secretary renders a deci-
sion thereon within that time, nor after the expiration of 2 years from the 
date of mailing by certified mail or registered mail by the Secretary to the 
taxpayer of a notice of the disallowance of the part of the claim to which 
the suit or proceeding relates.199

Under this provision, a suit brought by taxpayers on such claims 
must be brought within two years of the date of mailing by the Secretary 
of a notice of disallowance.200 The COFC has held that this limitations pe-
riod is jurisdictional.201 But this period may be extended if agreed in writ-
ing by the taxpayer and the Secretary.202 If the requirement of a notice 
of disallowance is waived, the two-year period begins on the date such 
waiver is filed.203 Reconsideration of the notice of disallowance does not 
affect the running of the two-year period.204 In bankruptcy proceedings, 
Section 505(a)(2) of Title 11 governs.205

As for suits by other than the taxpayer, no such suit “under section 
7426 shall be begun after the expiration of 9 months from the date of the 
levy or agreement giving rise to such action,”206 unless a request is made 
for the return of property described in Section 6343(b). In that case, the 
nine-month period may be extended as provided in Section 6532(c)(2).207
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210Striplin v. United States, 100 Fed. Cl. 493, 498 (2011).
211See Standard Dredging Co. v. United States, 71 Ct. Cl. 218, 239 (1930) (explaining 
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212Striplin, 100 Fed. Cl. at 496 (citing Standard Dredging, 71 Ct. Cl. at 239–40).
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C. Accounts of Officers, Agents, or Contractors

Pursuant to Section 1494 of Title 28, the COFC has jurisdiction to 
determine amounts due on “unsettled account[s]” of “officers, agents, or 
contractors” under certain circumstances.208 Jurisdiction under this pro-
vision requires (1) that the claimant or the person he represents has ap-
plied to the proper department of the government for settlement of the 
account, (2) three years have elapsed from the date of such application 
without settlement, and (3) no suit upon the same has been brought by 
the United States.209 A civilian employee of the Department of the Army 
has been held to be an agent for these purposes.210

This basis of jurisdiction originally was enacted as section three of 
the Tucker Act.211 The COFC recently explained that “[p]rior to enact-
ment of section three of the Tucker Act, claims of indebtedness to the 
United States could be adjudicated only in suits brought by the United 
States in the United States District Courts, resulting in prejudice to indi-
viduals forced to wait indefinitely to have their accounts settled.”212 This 
provision was intended to change that rule.

D. Oyster Growers’ Claims

Section 2501 requires claims under Section 1497—by oyster growers 
for damages from dredging operations—to be filed within two years of 
termination of the river and harbor improvements operations on which 
they are based.213

E. Copyright Claims

Section 1498 of Title 28 provides:

Except as otherwise provided by law, no recovery shall be had for any in-
fringement of a copyright covered by this subsection committed more 
than three years prior to the filing of the complaint or counterclaim for 
infringement in the action, except that the period between the date of re-
ceipt of a written claim for compensation by the Department or agency of 
the Government or corporation owned or controlled by the United States, 
as the case may be, having authority to settle such claim and the date of 
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mailing by the Government of a notice to the claimant that his claim has 
been denied shall not be counted as a part of the three years, unless suit is 
brought before the last-mentioned date.214

Under this provision, copyright actions against the United States 
brought in the COFC must in general be filed within three years of the 
copyright infringement.

F. Liquidated Damages Withheld From Contractors

Claims under Section 3703 of Title 40 must be initiated by adminis-
trative appeal within 60 days of the allegedly unlawful withholding and 
filed in the COFC within 60 days of a final order by either the agency 
head (or Mayor of the District of Columbia) or the Secretary of Labor.215

G. Native American Claims

Section 1505 of Title 28 provides:

The United States Court of Federal Claims shall have jurisdiction of any 
claim against the United States accruing after August 13, 1946, in favor of 
any tribe, band, or other identifiable group of American Indians residing 
within the territorial limits of the United States or Alaska whenever such 
claim is one arising under the Constitution, laws or treaties of the United 
States, or Executive orders of the President, or is one which otherwise 
would be cognizable in the Court of Federal Claims if the claimant were 
not an Indian tribe, band or group.216

These claims are subject to the general six-year limitations period 
of Section 2501. But, since 1990, Congress consistently has provided in 
appropriations acts for the Department of Interior that the statute of 
limitations on Indian trust mismanagement claims shall not run until the 
affected tribe has been given an appropriate accounting.217 The relevant 
provision is the Indian Trust Accounting Statute (ITAS),218 which was 
part of the Department of the Interior and Related Agencies Appropria-
tion Act, and provides in relevant part:

[N]otwithstanding any other provision of law, the statute of limitations 
shall not commence to run on any claim, including any claim in litigation 
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pending on the date of the enactment of this Act, concerning losses to or 
mismanagement of trust funds, until the affected tribe or individual Indian 
has been furnished with an accounting of such funds from which the ben-
eficiary can determine whether there has been a loss.219

The Federal Circuit has held that ITAS “defers the accrual of a cause 
of action” covered by the act until the accounting; therefore, even claims 
that would have been stale and barred by the statute of limitations be-
fore enactment of ITAS can be raised if they fall within the statute.220 As 
explained by the COFC, ITAS “displaces Section 2501 and can resurrect 
otherwise barred claims.”221

In Shoshone Indian Tribe of Wind River Reservation v. United States,222 the 
Federal Circuit interpreted ITAS to permit a tribe to assert certain claims 
from August 14, 1946 onward because the tribe had never received an 
accounting, and therefore the claims had not yet accrued. (The tribe 
used August 14, 1946 as the start date to its lawsuit because, as explained 
at the outset of this section, Congress has disallowed claims accruing 
before that date.)223 The court rejected the government’s argument 
that claims that had been barred before passage of ITAS should be 
dismissed.224 The court reasoned that “the combination of the phrases 
‘[n]otwithstanding any other provision of law’ and the directive that the 
statute of limitations ‘shall not commence to run’ on any claim until 
an accounting is provided from which the Tribes can discern whether 
any losses occurred” unambiguously delayed commencement of the 
statute of limitations.225 The court viewed that reading consistent with 
the unambiguous text and structure of ITAS, and consistent with trust 
law principles, which underlie the government’s obligations to the vari-
ous tribes under various treaties and statutes.226

In examining the scope of claims that can rely upon the extended 
accrual period in the Act, the Federal Circuit held that ITAS “covers 
any claims that allege the Government mismanaged funds after they 
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were collected, as well as any claims that allege the Government failed to 
timely collect amounts due and owing to the Tribes under its sand and 
gravel contracts.”227 ITAS, however, does not extend to claims based on 
the government’s alleged mismanagement of sand and gravel assets.228 
This distinction was based on a prior Supreme Court decision that held 
the government “did not have a fiduciary or statutory duty to maximize 
the prices obtained under the leases entered into between the tribes and 
third parties” as well as an understanding of the limits of the information 
that the accounting might reveal.229 In a subsequent decision in the same 
case, the Federal Circuit held that a claim based on the government’s 
failure to secure optimal leases and failure to collect royalties likewise fell 
outside the scope of ITAS, as the claim was based on the mismanagement 
of trust assets—oil and gas rights—rather than trust funds.230 The COFC 
has consistently applied that distinction.231

H. Vaccine Claims

The COFC has jurisdiction to hear claims under the National Vaccine 
Injury Compensation Program.232 As explained by the Supreme Court, 
Congress enacted the National Childhood Vaccine Injury Act (NCVIA) 
in 1986 to “stabilize the vaccine market and facilitate compensation.”233 
The Court explained that the Act:

establishes a no-fault compensation program “designed to work faster 
and with greater ease than the civil tort system.” Shalala v. Whitecotton, 514 
U.S. 268, 269 (1995). A person injured by a vaccine, or his legal guardian, 
may file a petition for compensation in the United States Court of Federal 
Claims, naming the Secretary of Health and Human Services as the re-
spondent. A special master then makes an informal adjudication of the 
petition within (except for two limited exceptions) 240 days. The Court 
of Federal Claims must review objections to the special master’s decision 
and enter final judgment under a similarly tight statutory deadline. At that 
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point, a claimant has two options: to accept the court’s judgment and forgo 
a traditional tort suit for damages, or to reject the judgment and seek tort 
relief from the vaccine manufacturer.234

Petitions filed in the COFC under the NCVIA are subject to the 
limitations periods laid out in the NCVIA.235 The Act also specifies the 
limitations period applicable to civil actions under state law,236 in circum-
stances under which such actions are permitted.
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